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Mr, Frederick J, Hasas

750 Las Gallinas Road
San Rafae)l, California 94903

Dear My, llass!
' We refer to your letter of November 0, 1972, wequeat&ngﬂ ‘%ﬂf
rascisgion of -Genana}.—sorvicen_MninutratiotE’(GS ¥ contract
No, G5-09-IP-(S)-0606, bocause of & misdescripticn of property
in Sales Letter Ho, QDES(SF)-73-30 under whicihh thy contract was

awarded,
:f] The Sales Letter was Jlssued by GSA on Aupgust 28, 1972, and

’

contajned the following description of property under ltem 17!

'
WRENCHES, open end, consisting of approx, ths

S
<f  MRENCHES
E‘ following 3/8 x 9/16. 2196 ea,,
= 7/16 % 1/4, 2139 ea,,
B Adjustable 2673 ea, , :
Ly ¢ 14/16 % 1", 20 ca,
n 1-1/16 % 1-1/8, 35 ea,
&3 13/16.x 7/8, 275 ea,
Go) 11716 x 3/4, 150 ea,

7/8 ¥ 374, 100 ea, UNUSED

1972, it rioted

=]

EE§ When G5A opened bids for the sale on Sepreaber 20
that you were the highest bidder for this item at §911, and the
contracting officer therefore awsrded you the contract for tho

ftem on September 27, 1972, After the property had been paid for,

and delivery had been made, you requested a refund because there
were no adjustable wrenches in the lot, as represented, Thereafter,

GSA denied your request and advised you of your right to submit the

matter to this Office,
The record shows that the California State Agency for Surplus

Property reported the property in quustion to GSA for sales action,
S

and the Agency's description of the item was carried forward by GSA
There is no indication that the GSA sales
Tne Daputy Chief

into the Sales Letter,

office had any knowiedge of the miadescrintion,
Surplus Property Officer, Dopartment of iducation, State of
Culifornia, by letter of December 18, 1972, to GSA, confirmed the
pisdescription chotm on its reporting document for the itecm, 1n
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pertinent part as follows: P,
5& Ccnrv Gen.
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Upon investigation of facts leading to the prepatation
of this lot I find that the "adjustableg" wrenches we
actually “combinatiop" or "alligator' type wrenches and
the terh "adjustable" was used because the wrench is
applicabla to a range of nut sizes,

The Sales Letter issued by GSA carried the following
pertinent provision preceding the description of the property:

This Office {8 offering for sale the following property,
“"as~is, where-is" on a competitive bid basis, Thise Of.

faring is subject to the General Sale Terms and Condi-

tions (Standard Farm 114C, January 1970 Edition), and

Speclal Sealed Lid Conditfons (Standard Form 114C.},

Japuary 1970 Fdition), which are incorporated herein by
reference, and such other special terms and conditions

as may be contained herein, A copy of Standard Form

114C and Standard Form 114C-1 &are on £ile and will be

pade available upon request, _ -

On page 6 of the Sales Letter bidders were warned; "BIDQER'Is; hA

CAUTIONED TO INSPECT THE PROPERTY,"

Condition Hos 1 of thie General Sale Terms and Conditions
(Standard Form (SF) 114-C, January 1970 Edition) also invites, -
urges and cautions the bidder to insnect the property to be sold
prior to submitting a bid, Condition lo, 2 further advises bid-
ders that the propuzrty is offered for sale "as is" and ‘'where ia"
and states that the description of the property is "based on the
bast information available to the sales onffice," without warranty
as to quantity, kind, character. quality  weight, size or
Jescription,

|

In this regerd, we have bezen advieed by representatives of GSA
and the Defense Supply Agency that the phrase Ybest information
available to the sales office" wvas placed in the Jenuary 1970
revision of SF 114C to implement our holding in B-160014,

October 27, 1960. In that ccse, we made the following statements
in denying a request for an adjustment i1 the price of a males
contract which arose out of a misdescription of surplus sales {tems
by ewployees of a holding activity:

Surplus sales offices receive property for disposition
from many holding activities which, in turn, have

acquired the ftewms from a still prestor number of using
activitics vhich are the {nstallations declaring the poods
surplus. Sules personnal generally rely upon the records

LA

BEST DOCUMENT AVAILAKLE
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certified to then by the holding activities in preparing

the property descriptions which ere inserted in disposal A
invivations and are under po duty to make any inspuction

of the 'Ltems themselves in preparing for the sale, Relief
can only be granted wherve the misdescription is the result
of some act on the pavrt of sales personnel themselves, The
rule of Ylet the buyer bhevare" prevails with respect to
misdescriptions resulting from the fault of employees of
the hodding activities,

¥ * ¥ * * | '
Since the ecrroneous description involved in this case
originated &t tha holding activity level and was in no
way compounded by the Government sales personnel, we
must deny your request for an adjustment in the contract
price, “

Sipnce the phrase in question was inserted in SF 114C to assure -
that the Government would he insulated from &iability ariaing ouL ‘
of a misdescription of proparty by holding activity employees, we™ "
rmst conclude that, in the shsence of bad faith(or such gross negli-

tence as to necesserily {mply bad faith) on the part of holding
uctivity emplayees in deseribing sales itens, vesciesion of a

surplus sales contract containing the above - liwase vannot be granted °
where i rales office had no knowledge of sueh nisdescripticn ond
used the best informatien avatlable in deecribing the property in
the sales document, See Lipshits & Cohen v, Uni*cd States, 269
U. S, 90 (1925); Allovs and Chenicals Corporation v, United States,
163 Ct, Cli, 229 (1963), In this regard, we are advising GSA that,
to tha extint prior decisions of this Office may ba inconsistent
with the Yo -‘cgoing, they should no longer be fullowed, Cf, B-176387,
Japuary 3, 19733 B.173680, Dacembar 10, 1971; 50 Comp. Gen. 28 (1970);
B-167326, January 15, 1970,

Based on our review of the record in the inatant case, vwe must
conclude that the deccription of the property by the GEA sales of- ,
fice was made on the basis of the best information available to !
that Office, as set out in the turn-in docunent from the California
State Agency for Surplus Property. Further, there is no indication
_that GSA had any knouledge of the misdescription, or that tha Statc , ,
Agency acted in bad faith in describing the wrenches. o4

/
In the circumstances, and since the crror wvould have been '// U:
readily apperent to you {f vou had inspected tho wrenches prior to! !/

'
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bidding as you vere cautioned to do by the sales letter, wue
mist deny your request for vescission of the sales contract,

.o
Sincerely yours,

PAUL G. DEMBLING

EEE the Comptroller CGeneral

of the United States

L
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